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DUE PROCESS OF LAW NO PROTECTION 
AGAINST IMPERFECTION IN. JUDICIAL 
REASONING. 


The case of Chicago Life Ins. Co. v. 
Cherry, 37 Sup. Ct. Rep. 492, appears 
very suggestive as to the enforcement of 
the faith and credit clause of the federal 
Constitution. 


Associate Justice Holmes thus states the 
situation: “This is a suit in Illinois upon a 
judgment recovered in Tennessee against 
the insurance companies, plaintiffs in er- 
They pleaded and set up at the trial 
that there was no valid service upon them 
in Tennessee and that the judgment was 
void. The defendant in error showed in 
reply, without dispute, that the defense 
was urged in Tennessee by pleas in abate- 
ment; that, upon demurrer to one plea and 
upon issue joined on the other, the deci- 
sion was for the plaintiff; and that the 
judgment was affirmed by the appellate 
court, and a writ of certiorari was denied 
by the supreme court of that state. The 
insurance companies say that the present 
judgment deprives them of their property 
without due process of law.” 


ror. 


The appellate court of Illinois, to which 
the writ of error in this case was directed, 
held that, as the ‘issue of jurisdiction over 
the parties was raised and adjudicated after 
full hearing in the former case, it could not 
be reopened in this suit on the judgment. 
t was said by Justice Holmes, speaking of 
the holding by the Illinois court, that: “The 
matter was thought to stand differently 
from a tacit assumption or mere dec- 
laration in the record that the court had 
jurisdiction.” This case was affirmed by 
the Supreme Court. 


The learned justice concedes that a court 
“cannot conclude all persons interested by 








its mere assertion of its own power, even 
where its power depends upon a fact and 
it finds the fact.” ‘ 


He says, however, that : “When the power 
of the court in all other respects is estab- 
lished, what acts of the defendant shall be 
deemed a submission to its power is a mat- 
ter upon which states may differ. If a 
statute should provide that filing a plea in 
abatement, or taking the question to a high- 
er court should have that effect, it could 
not be said to deny due process of law. The 
defendant would be free to rely upon his 
defense by letting judgment go by default. 
li, without a statute, a court should decide, 
as we have supposed the statute to enact, it 
would infringe no rights under the Consti- 
tution of the United States.” 


The justice then speaks of taking a ques- 

tion of jurisdiction to a higher court as also 
amounting to submission in the lower court, 
and then, curiously to us, he speaks as fol- 
lows: “It can be no otherwise when a court 
so decides as to proceedings in another state. 
It may be mistaken upon what to it is a mat- 
ter of fact, the law as to the other state. 
Sut a mere mistake of that kind is not a 
denial of due process of law. Whenever a 
wrong judgment is entered against a de- 
fendant, his property is taken when it 
should not have been; but whatever the 
ground may be, if the mistake is not so im- 
possible in a rational administration of jus- 
tice, it is no more than the imperfection of 
man, not a denial of constitutional rights. 
‘The decision of the Illinois court, right or 
wrong, was not such a denial.” 


It is a little difficult to say upon what 
particular principle this case was ruled. It 
may be true that the filing of a plea in 
abatement in the Tennessee court could be 
held, under express statutory provision, at 
least, to amount to a personal appearance. 
lf so, what is said about appeal to a higher 
court in that state is of no importance. If 
the party decided against had not appealed, 
the ruling was by a court having a right 
to pass upon that question. 
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Also it may be true, that, if there were no 
statute providing about the effect, as sub- 
mitting to jurisdiction, of the filing of such 
a plea, the common law or the code system 
of Tennessee might give the answer, and in 
either event the ruling of the state court 
might be conclusive. Such ruling should be 
as well respected under the faith and 
credit clause of the Constitution as were it 
under express statute. The judgment en- 
tered would be, in either case, according to 
regular procedure in the state where ren- 
dered. 


Further, it might be said, that, if there 
were any federal constitutional question 
raised, this was in Tennessee and not in 
Illinois. It was justiciable and when the 
Tennessee courts were through with the 
case the losing party waived his rights by 
not suing out a writ of error to the Ten- 
messee jurisdiction. The plaintiff takes 
that judgment, undoubtedly valid and en- 
forceable in Tennessee, and sues on it in 
[linois, and defendant, waiving, as said, his 
rights, attempts to set them up in TIlinois. 


Justice Holmes then speaks as to the II- 
linois ruling in the way above shown, and 
then adds that: “If the Tennessee judgment 
had been declared void in Illinois, this court 
might have been called upon to decide 
whether it had been given due faith and 
credit. But a decision upholding it upon 
the ground taken in the present case does 
not require us to review the Tennessee de- 
cision or to go further than we have gone.” 


Here it would seem, that all of the rea- 
soning about the intrinsic validity of the 
’ . c 
Tennessee judgment goes for naught and 
the necessity of saying whether it was 
sound reasoning or not is obviated by de- 
claring that there was a justiciable question 
before the Illinois court on this subject. 


This does not seem to us true, because 
the other state predicated its ruling on 
whether,it was bound or not to say the for- 
eign judgment came under constitutional 
protection. The answer would be a square 








yes or no. If the reasoning leading to either 
conclusion was wrong, it was not to be ex- 
cused, because it was not grossly wrong. 
And this is true for another reason. The 
Illinois court was passing on a question as 
to which the law ought to be absolutely 
harmonious in every state, One state judge 
should not be permitted to argue ably to a 
wrong conclusion and have his ruling sus- 
tained any more than one arguing ill to a 
right conclusion should be liable to have 
that set aside. “Rational administration of 
justice” as to such a question means logical 
administration and nothing else. There is 


no discretion in state judges in decision of 


a federal question. 








NOTES OF IMPORTANT DECISIONS. 





DIVORCE—INDEPENDENT COUNSEL TO 
REPRESENT CHILDREN OF PARTIES TO 
SUIT.—In 76 Cent. L. J. 109, an editorial treat- 
ed The Unconsidered Relation of Children to 
the Marriage Status of Their Parents. Therein 
it was urged that in every divorce suit where 
there are children, counsel should be appointed 
to represent their interests, and that courts 
should grant no decree of divorce unless their 
welfare probably would be subserved thereby. 
This view subordinates the rights of parents 
io those of offspring. 


In Sweeney v. Sweeney, 162 N. W. 1015, de- 
cided by Michigan Supreme Court, it is not 
directly held, that the rule should be as dras- 
tically applied as was urged, but we find the 
court remanding a divorce case upon a ques- 
tion of custody of children. 


The question was of modifying the decree 
in respect to custody of children, not of grant- 
ing the divorce. The court said: “We are im- 
pressed that this controversy should not be 
finally disposed of until the minor children are 
properly represented by the prosecuting attor- 
ney appearing in their behalf under the statute 
which authorizes such action and requires serv- 
ice of process upon the prosecuting attorney 
where there are minor children. Whether his 
appearance was entered in this case in its 
inception we are not advised. It is not shown 
that a copy of this petition was served upon 
him, The purpose and spirit of the statute is 
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that, in the public interest and for the welfare | 


of the children, the court shall have the inde- 
pendent aid of disinterested counsel, impartial 
between the contending parents, to investigate 
the facts and present to the court the true 
situation, so far as the best interests of the 
children are concerned. The record presents 
a situation where the services of the prose- 
euting attorney, who could independently in- 
vestigate the facts and impartially present 
them to the court, would be particularly help- 
ful.” Therefore, the case was sent back to see 
what was best for the children; not as to 
granting the divorce, but about the custody 
of the children. 

What it seems to us statutes should require 
on this subject is to make it a condition prece- 
dent to a valid decree of divorce, that the court 
should find, that it appears to be best for the 
children’s interests that it be granted, and, 
therefore, the court decrees that certain 
property—specifying it—has been set aside for 
their support and certain arrangements have 
been made for their custody—specifying them. 
Make the successful plaintiff, even, eat his hum- 
tle pie, so to speak, in the presence of the 
child’s paramount rights. It did not bring it- 
self into its parents’ quarrel. They brought if 
there. 


BANKS AND BANKING — ACCEPTING 
CHECK OF PRESIDENT AS NOTICE OF MIS- 
APPROPRIATION.—In Pope v. Ramsey Coun- 
ty State Bank, 162 N. W. 1051, decided by Su- 
preme Court of Minnesota, the facts show that 
the receiver of an insolvent bank sued another 
bank for what it received on checks of the 
president of the former bank drawn on it by 
the president as a presumed depositor. 

At the times these checks were drawn the 
personal account of the president was over- 
drawn, but afterwards he had a balance in his 
favor. The bank seems to have been a small 
institution, and was one of two banks in a 
town. These checks were presented and col- 
lected by the other of the two banks, pre- 
sumably, we may say, acquainted with the fact 
that the drawee bank was managed by the 
president and his wife, and the other directors 
were non-residents. The wife bore the title of 
assistant cashier. The defendant bank held a 
note signed by the president and wife and took 
these checks in payment of it and knew the 
drawer was president of drawee. The Supreme 
Court held there was no notice to defendant 
of any attempt to misappropriate and if there 
was the fact that the account afterwards show- 


wos 





{ 


ed a balance in drawer’s favor took away what 
ever right of action may have existed against 
the defendant. 


A bank may be regulated under the police 
power of the state, but, of course, it does not 
rest on the courts to perform the functions of 
the legislature in this regard. It would seem, 
too, that this is not like an officer giving the 
obligation of a corporation for his individual 
debt. The bank officer may have the right 
to keep a checking account in his bank. The 
court says: “We assume it to be a general 
practice for the officers and employes of a 
bank to patronize it with such deposits and 
checking accounts as they may wish to keep.” 

While all this seems true, yet the right of 
regulation carries the idea that the privilege 
of carrying on banking is akin to that of devot- 
ing private property to public use and there 
is something of a trust relation arising which 
should be uninfluenced by private interest in 
the administration of that trust. As nearly 
as possible all depositors and other customers 
of the bank should be treated precisely alike. 
If it might be inferred, that a controlling of- 
ficer of a bank would treat himself differently 
than he would one of the general public, ought 
not one dealing with him be bound by such an 
inference? 


A concurring opinion agrees to the conclu- 
sion, because the account eventually had a 
balance in favor of the president, but the con- 
curring judge says: “I am of opinion that when 
an officer of a bank pays his own cheek, given 
for his own debt, out of the assets of the bank, 
without authority so to do, the person receiving 
the payment, with knowledge that the assets 
of the bank are being used, is chargeable with 
notice of the officer’s want of authority to ap- 
propriate the bank funds to his own use.” 

That, however, does not touch the situation, 
and if it did, the wrong was immediate and 
could not be cured afterwards. The question 
was of presumptive notice. And in no way 
whatever could either the main or concurring 
opinion be right so far as concerns the later 
state of the account. 


The case suggests material for statutory reg- 
ulation. 





COMMERCE — REMEDY AGAINST CON- 
NECTING CARRIER EXCLUSIVE UNDER 
CARMACK AMENDMENT.—It has been con- 
siderably debated whether the Carmack 
Amendment did more than merely prescribe 
liability of initial carrier in an interstate ship- 


; ment, or whether it fixed a rule generally in 
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interstate shipments, whether suit be against 
the initial or other carrier. A late decision by 
Georgia Supreme Court sums up federal deci- 
sion on this subject as holding to the latter 
view of the amendment, which results in the 
superseding of all state laws on this subject. 
Central of Georgia Ry. Co. v. Yesbik, 92 S. E. 
527. 


In this summing up an excerpt from Adams 
Exp. Co. v. Croninger, 226 U. S. 491, 33 Sup. 
Ct. 148, an initial carrier case, is as follows: 
“One illustration (against purpose of the act 
to destroy itself) would be a right to a remedy 
against a succeeding carrier, in preference to 
proceeding against the primary carrier, for a 
loss incurred upon the line of the former. The 
liability of such succeeding carrier in the route 
would be that imposed by this statute and for 
which the first carrier might have been liable.” 

Georgia Supreme Court interprets this to 
mean that the Carmack Amendment takes over 
entirely all rights of action in interstate ship- 
ments and excluding altogether any right of 
action under state statute against any of the 
carriers, initial, intermediate or final. 


In further support of this conclusion it cites 
federal Supreme Court cases where others than 
initial carriers were sued. Thus, Ry. Co. 
v. Blish Milling Co., 241 U. S. 190, 36 Sup. Ct. 
541, was a suit against the final carrier and the 
court said: “The liability of any carrier in the 
route over which the articles were routed for 
loss or damages is that imposed by the act 
(Carmack Amendment) as measured by the 
original contract of shipment so far as it is 
valid under the act.” See also Ry. Co. v. Pres- 
cott, 240 U. S. 632, 36 Sup. Ct. 469; Ry. Co. v. 
Harold, 241 U. S. 371, 36 Sup. Ct. 665, final 
carrier cases. 


The first of these cases only claimed damage 
caused by the final carrier. So as to the Pres- 
cott and the Harold cases, and the instant case 
is a like suit. It, therefore, is to be thought 
that the federal law controls all as to the 
liability under federal law as to the carriers 
separately and, additionally, makes the initial 
carrier liable for damage by any of them. The 
chief benefit, however, of the Carmack Amend- 
ment has been thought to lie in its making 
the initial carrier answerable for all damages 
leaving the carriers to work out the proportion 
of liability, or ascertain the really delinquent 
carrier, among themselves. But it seems to be 
the view of the federal Supreme Court, that it 
was designed also to establish a uniform rule 
as to every carrier participating in the car- 
riage of an article in interstate commerce. 








BRITISH WORKMEN’S COMPENSA- 
TION LAW—THE AMOUNT OF 
COMPENSATION.* 





The amount of compensation which is 
awarded under the Act is determined by 
two main circumstances: (1) Where death 
results from the injury. In this case if the 
workman leaves any dependents wholly de- 
pendent upon his earnings, a sum is award- 
ed equal to his earnings in the employment 
of the same employer during the three years 
next preceding the injury, or the sum of 
£150, whichever of these sums is the larg- 
er, but not exceeding in any case £300, 
provided that the amount of any weekly 
payments made under the Act, and any 
lump sum paid in redemption thereof, shall 
be deducted from such sum, and if the 
period of the workman’s employment by 
the said employer has been less than the 
said three years, then the amount of his 
earnings during the said three years shall 
be deemed to be 156 times his average 
weekly earnings during the period of his 
actual employment under the said employer. 

If the workman does not leave any such 
dependents in part dependent upon his 
earnings, such sum, not exceeding in any 
case the amount payable under the fore- 
going provisions, as may be agreed upon, 
or in default of agreement, may be deter- 
mined, on arbitration under this Act, to be 
reasonable and proportionate to the injury 
to the said dependents ; and if he leaves no 
dependents, the reasonable expenses of his 
medical attendance and burial, not exceed- 
ing £10. 

(2) Where total or partial incapacity re- 
sults from the injury, a weekly . payment 
during the incapacity, not exceeding 50 per 
cent of his average weekly earnings during 
the previous 12 months, if he has been so 
long employed, but if not, then for any less 
period during which he has been in the 
employment of the same employer, such 
weekly payments not to exceed £1, pro- 


*This is the third of a series of articles on 
this subject; the two preceding appeared in 8t 
Cent. L. J. 302, 398; others will follow. 
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vided that (a) if the incapacity lasts less 
than two weeks no compensation shall be 
payable in respect of the first week; and 
(b) as respects the weekly payments dur- 
ing total incapacity of a workman who is 
under 21 years of age at the date of the 
injury, and whose average weekly earnings 
are less than 20 shillings, 100 per cent shall 
be substituted for 50 per cent of his aver- 
age weekly earnings, but the weekly pay- 
ment shall in no case exceed 10 shillings. 
The Act then proceeds to define “earn- 
ings” and “average weekly earnings.” This 
is a point in which the statute has succeeded 
in attaining definiteness, for, although the 
subject dealt with is complicated, yet in 
practice the operations of the rules as to 
computing earnings have come out fairly 
satisfactory. As this aspect of the statute 
is a very practical one, we quote the rules 
as given in the Act. (a) Average weekly 
earnings shall be computed in such manner 
as is best calculated to give the rate per 
week at which the workman was being re- 
munerated. Provided that, where by rea- 
son of the shortness of the time during 
which the workman has been in the employ- 
ment of his employer, or the casual nature 
of the employment, or the terms of the 
employment, it is impracticable at the date 
of the accident to compute the rate of re- 
muneration, regard may be had to the aver- 
age weekly amount which, during the 12 
months previous to the accident, was being 
earned by a person in the same grade, em- 
ployed at the same work by the same em- 
ployer, or, if there is no person so employ- 
ed, by a person in the same grade, employed 
in the same class of employment and in 
the same district; (b) where the workman 
had entered into concurrent contracts of 
service with two or more employers, under 
which he worked at one time for such em- 
ployer and at another time for another such 
employer, his average weekly earnings shall 
be computed as if his earnings under all 
such contracts were earnings in the employ- 
ment of the employer for whom he was 
working at the time of the accident; 





(c) employment by the same employer shall 
be taken to mean employment by the same 
employer in the grade in which the work- 
man was employed at the time of the acci- 
dent, uninterrupted by absence from work 
due to illness or any other unavoidable 
cause; (d) where the employer has been 
accustomed to pay to the workman a sum 
to cover any special expenses entailed to 
him by the nature of his employment, the 
sum so paid shall not be reckoned as part 
of the earnings; (e) in fixing the amount 
of the weekly payment, regard shall be had 
to any payment, allowance or benefit which 
the workman may receive from the em- 
ployer during the period of his incapacity, 
and in the case of partial incapacity, the 
weekly payment shall in no case exceed 
the difference between the amount of the 
average weekly earnings of the workman 
before the accident and the average weekly 
amount which he is earning or is able to 
earn in some suitable employment or busi- 
ness after the accident, but shall bear such 
relation to the amount of that difference 
as under the circumstances of the case may 
appear proper. 


Needless to say, on such a question there 
has been a very great amount of litigation 
and the time is now ripe for embodying 
the results of decided cases in a fresh set 
of rules, and no doubt this will be done in 
any future amendment of the Act. We 
shall, in a subsequent article, try to give an 
indication of the effect of legislation on this 
part of the statute. Meantime we may con- 
clude this article by summarizing some 
minor number of provisions with regard to 
payment of the compensation. In the case 
of death, payment may be made into court; 
the registrar of the court is instructed to 
invest the money for the benefit of the 
persons entitled to it; and in regard to 
weekly payments, where the person injured 
is under legal disability, the court may -re- 
ceive the money during the disability. 


Important provisions exist, too, for the 
purpose of medically examining workmen 
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who are receiving a weekly payment. The 
workman may be required from time to 
time to submit himself to a medical practi- 
tioner provided by the employer, and re- 
fusal has the effect of suspending the week- 
ly payment. If there is a difference of 
opinion between the workman’s own med- 
ical advisor and the employer’s, the ques- 
tion at issue may be referred to an official 
medical referee, who can issue a certificate 
as to the workman’s real condition. 


Donatp MacKay. 
Glasgow, Scotland. 





FOR WHOSE BENEFIT RECOVERY 
MAY BE HAD FOR DEATH UN- 
DER THE FEDERAL EMPLOY- 
ERS’ LIABILITY ACT. 


Generally.—The Federal Employers’ Lia- 
bility Act* provides that for the death of 
an employe covered by its provisions and 
due to the negligence of the empolyer or 
its agents or employes, such employer 
shall be liable in damages “to his or her 
personal representative, for the benefit of 
the surviving widow or husband and chil- 
dren of such employe; and, if none, then 
of such employe’s parents; and, if none, 
then of the next of kin dependent upon 
such employee.” An amendment enacted 
in 1910? provides: “That any right of ac- 
tion given by this Act to a person suffer- 
ing injury shall survive to his or her per- 
sonal representative, for the benefit of the 
surviving widow or husband and children 
of such employe ; and, if none, then of such 
employe’s parents; and, if none, then of 
the next of kin dependent upon such em- 
ploye, but in such case there shall be only 
ene recovery for the same injury.”* 


(1) Act of Congress, April 22, 1908. 

(2) Act of Congress, April 5, 1910. 

(3) The act applies in Porto Rico American 
R. Co. v. Birch, 224 U. S. 547, 32 Sup. Ct. 603, 56 
L. Ed. 879, rev’g. 5 P. R. Fed. Rep. 273. 





The construction of the Federal Employ- 
ers’ Liability Act, in its essentials, follows 
the construction given the Lord Campbell’s 
Act in England, not as a mere continu- 
ance of the right of the injured employe in 
favor of his estate, but as granting a new 
and independent cause of action for the ben- 
efit of the dependent relatives named in the 
statute.* i 


The Act limits the right of recovery for 
the benefit of the beneficiaries named, in 
the order named. Consequently, it neces- 
sarily follows that if there is no benefi- 
ciary for whom recovery can be had, there 
can be no recovery. And so, in such an 
action, if the petition does not allege that 
the employe left surviving him a benefi- 
ciary or beneficiaries in whose behalf a re- 
covery can be had, it fails to state a cause 
of action.° 


The action must be maintained by the 
personal representative of the deceased for 
the benefit of the persons named in the 
statute. And this is true although a stat- 
ute of the state or territory, in a court of 
which the action is brought, gives a right 
to the heirs as well as to the personal rep- 
resentative to maintain such an action.’ 


When suit is brought to recover on be- 
half of certain beneficiaries other than the 
wife, or husband and children of the de- 
ceased employe, the plaintiff must allege 
and prove that there are no dependents 
named in the statute as having a prior right 
to recover to those for whom recovery is 
R. Co., 85 


(4) Fogarty v. Northern Pac. 


Wash. 90, 147 Pac. 652. 


(5) Tilinois Cent. R. Co. v. Doherty, 153 Ky. 
363, 155 S. W. 1119, 47 L. R. A. €N. S.) 31; Cin- 
cinnati, N. O. & T. P. R. Co. v. Wilson, 157 Ky. 
460, 163 S. W. 493, 51 L. R. A. (N. S.) 308; Melz- 
ner v. Northern Pac. R. Co., 46 Mont. 277, 127 
Pac. 1002. . 
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(6) American R. Co. v. Birch, 224 U. S. 547, 











32 Sup. Ct. 603, 56 L. Ed. 879, rev’g. 5 P. R. Fed. 
Rep. 273. 








(7) American R. Co. v. Birch, 224 U. S. 547, 
32 Sup. Ct. 603, 56 L. Ed. 879, rev’g. 5 P. R. Fed. 
Rep. 273. 
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sought, consequently in exclusion of the 
latter.® 


Under the Act, prior to the 1910 amend- 
ment, it was held that, in order to recover 
for the death of an employe, it must be 
shown that the person for whom recovery 
was sought had at least a reasonable ex- 
pectation of pecuniary benefit from a con- 
tinuance of the decedent’s life. The amend- 
ment of 1910, however, provides that any 
right of action given by the Act to a per- 
son suffering injury shall survive to his 
or her personal representative, etc. Under 
this provision it seems that recovery may 
be had on account of pain and suffering 
of the deceased in behalf of the surviving 
wife or husband and children, or parents, 
of the deceased, regardless of a pecuniary 
loss to them. Of course, recovery may also 
be had for the actual loss to them. 


While it was not necessary, to support a 
recovery in behalf of the wife or husband 
and children, or parents of the deceased, 
that they be dependent upon deceased for 
their support, or any part thereof, it was 
essential that it be shown that there was, 
at least a reasonable expectation of pecuni- 
ary assistance from the deceased.® It was 
not necessary to prove that deceased made 
actual contribution to their support.’ 


Recovery ‘may be had under this Act in 
behalf of nonresident alien relatives.” 


The settlement of her claim by one bene- 
ficiary does not affect the right of the ad- 


(8) Moffett v. Baltimore & O. R. Co., 220 
Fed. 39, 135 C. C. A. 607. 


(9) Dooley v. Seaboard Air Line R. Co., 163 
N. C. 454, 79 S. E. 970; Carolina, C. & O. R. R. 
v. Shewalter, 128 Tenn. 363, 161 S. E. 1136, Ann. 
Cas. 1915, C. 605. aff'd. 239 U. S. 630, 36 Sup. Ct. 
166; Garrett v. Louisville & N. R. Co., 197 Fed. 
715, 3 N. C. C. A. 769, 117 C. C. A. 109. 


(10) Pittsburgh, C., C. & St. L. R. Co. v. 
Collard’s Adm’r., Ky., 1916, 185 S. W. 1108. 


(11) Bitondo v. New York Cent. & H. R. R. 


Co., 163 App. Div. (N. Y.) 823; Bombolic v. Min- 
neapolis & St. L. R. Co., 128 Minn. 112, 150 N. 
W. 385; McGovern v. Philadelphia & R. R. Co., 
235 U. S. 389. 








ministrator to recover on behalf of the 
other beneficiaries.’” 


Widow.—When there is a_ surviving 
widow she is entitled to the whole of the 
recovery as against a parent or persons 
farther removed in degree of relationship.** 


Abandoned widow or children—The 
fact that a wife was temporarily separated 
from her husband at the time he met his 
death does not deprive her of the right to 
recover under this Act for his death.** 


If there was a legal duty on the part of 
deceased to furnish assistance and support 
to his wife and children, and it is shown 
that he was able through his earning power 
to meet that duty, the fact that he had 
abandoned his family with the intention of 
not supporting or aiding them in the 
future does not affect the right of action 
of the widow and children to recover for 
his death; the fact is material only in 
mitigation of damages to them occasioned 
by his death.*® 


“If, in addition to the legal liability, there 
was shown an earning power and capacity 
of the deceased, such that, had he lived, the 
legal right to pecuniary assistance or sup- 
port might have been enforced as a thing 
real and measureable, pecuniarily valuable, 
then it cannot be said, as matter of law, 
that there was no reasonable expectation 
of such assistance and support, even though 
it had not theretofore been voluntarily 
given. Such legal ability accompanied by 
proof of liability of the deceased to have 
met the legal duty, also meets the other 
requisite read into the act by the United 
States Supreme Court in defining ‘the pe- 


(12) Pittsburgh, C., Cc. & St. L. R. Co. v. 
Cliard’s Adm’r., Ky., 1916, 185 S. W. 1108. 

(13) Goen v. Baltimore & O. S. W. R. Co., 
179 Ill, App. 566; Taylor v. Taylor, 232 U. S. 
363, 34 Sup. Ct. 350, 6 N. C. C. A. 436, 58 L. Ed. 
638, rev’g., 204 N. Y. 135, 97 N. E. 502, Ann. Cas. 
1913 D 276. 

(14) Dunbar v. Charleston & W. C. R. Co., 
186 Fed. 175. 

(15) Fogarty v. Northern Pac. R. Co., 85 
Wash. 90, 147 Pac. 652. 
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cuniary loss and damage’ as ‘one which 
can be measured by some standard.’ To 
hold otherwise would be to hold the right 
to enforce assistance or support by the wife 
and child a thing of no pecuniary value.””* 


If the undisputed evidence shows that 
the widow, since being abandoned by the 
deceased, led a dissolute life such as to ab- 
solve the husband of all legal duty to sup- 
port her, she cannot recover for her hus- 
band’s death. However, conflicting evi- 
dence on this question is for the jury.’” 


Minor child—A minor son was entitled 
to participate in a recovery for the death 
of his father, although at the time of the 
death he was not receiving aid from his 
father, and although his mother had ob- 
tained a divorce from his father; the son 
being without means of his own. In such 
case the legal liability of the father to sup- 
port the son was said to be alone sufficient 
to constitute some ground of reasonable ex- 





pectation of pecuniary benefits to be de-. 


rived from a continuance of the father’s 
life.28 


Adult child—A married woman who 
lives with and is maintained by her hus- 


band is not entitled to participate in a re-. 


covery for the death of her father; it not 
appearing that she was in any way depend- 
ent upon her father for support, or that she 
had any reasonable expectation of any pe- 
cuniary benefit from a continuance of his 
life.*® 

When recovery is sought in behalf of an 
adult son of the deceased employe, the bur- 
den is on the plaintiff to show that he was 


dependent on the deceased for a _liveli- 
hood.?° 


(16) Fogarty v. Northern Pac. R. Co., 85 
Wash. 90, 147 Pac. 652. 

(17) Fogarty v. Northern Pac. R. Co., 85 
Wash. 90, 147 Pac. 652. 


(18) MeGarvey v. McGarvey’s Adm’r., 163 Ky. 
242, 173 S. W.. 765. 

(19) Gulf, Cc. & S. F. R. Co. v. McGinnis, 228 
U. S. 173, 3 N. C. C. A. 806, 33 Sup. Ct. 426, 57 
L. Ed. 785, rev’g. Tex. Civ. App., 147 S. W. 1188. 

(20) Birch v. American R. Co., 5 Porto Rico 
Fed. R. 273. 





Parents.—There can be no recovery on 
behalf of a surviving parent, whether de- 
pendent or not, if the deceased employe 
left a widow or children.** Hence, in ac- 
tions to recover for the benefit of either 
parent, it must be alleged and proved that 
the deceased left no widow or children sur- 
viving him. Evidence of such fact need 
not be direct, however.** 


Recovery was allowed in behalf of a mar- 
ried woman, who lived with her husband 
who was able and willing to support her, 
for the death of her son, who left neither 
widow nor child, and who lived with, and 
habitually gave the larger part of his earn- 
ings to his mother.** 


Where it was shown that, although the 
father of a deceased employe was not act- 
ually dependent upon the deceased at the 
time of his death, he could not tell how 
soon he would be; that the deceased was a 
young man of good habits and character, 
in good health, and had helped his father 
and was disposed to give him his last cent 
if he needed it; and that the father was 
growing old, it was held that recovery could 
be had in the interest of the father.** 


In an action in which it was shown that 
the deceased was about 16 years of age, in 
good health, sober, industrious, and earned 
$1.10 a day; that he contributed regularly 
to the support of his father; and his con- 
duct toward his parent tended to show that 
he was, in mind and disposition, imbued 
with a proper conception of his filial duty 
and entertained the proper affection for his 
father, it was held that the evidence of a 
reasonable expectation by the father of ben- 
efit or pecuniary aid or other advantage of 
gift or inheritance, if the life of his son 


(21) Moffett v. Baltimore & O. R. Co., 220 
Fed. 39, 135 C. C. A. 607; St. Louis & S. F. R. 
Co. v. Geer, Tex. Civ. App., 149 S. W. 1178. 


(22) Moffett v. Baltimore & O. R. Co., 220 
Fed. 39, 135 C. C. A. 607. 
(23) Moffett v. Baltimore & O. R. Co., 220 


Fed. 39, 135 C. C. A. 607. 


(24) Dooley v. Seaboard Air Line R. Co., 168 
N. C. 454, 79 S. E. 970. 
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had been spared, justified a recovery in 
the father’s behalf.?° 


It has been held in cases arising prior to 
the amendment of 1910 that the right of 
action for death was given by the statute 
only to those who suffered a pecuniary 
loss by reason of death of the employe. 
Consequently, a parent who was not de- 
pendent upon the employe and who received 
no aid from him could recover nothing for 
his death.*® 


Next of kin dependent.—The heirs or 
next of kin, other than those who stand in 
the relation of husband, wife, children, or 
parents, are not beneficiaries unless they 
were dependent upon the deceased during 
his lifetime, and there is no presumption 
that all or any of the next of kin were de- 
pendent upon him. The existence of a 
beneficiary within the description of the 
statute is an issuable fact, and must be al- 
leged and proved.”* 


In order to recover for the death of a 
deceased employe it is not essential that 
the loss be dependent upon any legal lia- 
bility of the deceased to the beneficiary. 
There must, however, appear some reason- 
able expectation of pecuniary assistance or 
support of which the latter has been de- 
prived.”® 


Although a sister, next of kin of de- 
ceased, is possessed of property and has a 
clerical position which in part supports her, 
she is entitled to recover upon evidence 
that the deceased contributed to her sup- 
port by the gift of money, by the payment 
of her board, and otherwise.*® 

Where deceased, an unmarried orphan, 
left a sister and niece to the support of 


(25) Raines v. Southern R. Co., 169 N. C. 189, 
85 S. E. 294. 


(26) Malone’s Estate. 24 Pa. Dist. 246. 
(27) Melzner v. Northern Pac. R. Co., 46 
Mont. 277, 127 Pac. 1002; Dooley v. Seaboard 


Air Line R. Co., 163 N. C. 454, 79 S. E. 970. 
(28) Michigan Cent. R. Co. v. Vreeland, 227 
U. S. 59, 33 Sup. Ct. 193, 57 L. Ed. 417, rev’g. 189 
Fed. 495. 
(29) Richelieu v. Union Pac. R. Co., 97 Neb. 
360, 149 N. W. 772. 





whom he had contributed $5 or $6 a month, 
and had bought for them provisions, cloth- 
ing, etc., amounting to $5 a month more 
than his board, it was held that recovery 
could be had on behalf of such sister and 
niece as dependents.*° 


The deceased was a young man, 18 years 
old, unmarried, and employed at the time 
of his death in defendant’s freight yards 
as a beginner—consequently earning only 
$5 or $6 a week. The next of kin con- 
sisted of two brothers, who were married 
and lived in their own homes, a sister 26 
years of age, who was ill and who lived at 
home, and anuther sister, the plaintiff, aged 
34. Since leaving school, at the age of 14, 
the deceased had been occupied by various 
small jobs in which he earned about $5 a 
week. The plaintiff was earning $15 a 
week. ‘The earnings of the deceased were 
pooled with those of plaintiff, and went to 
support them and the sister who was ill— 
the three living in the same house. The 
deceased earned no more than was neces- 
sary for his own support. Held, that, as 
there was no “next of kin dependent” on 
deceased for support, there could be. no re- 
covery.** 


That an employe, a laboring man, earn- 
ing $1.75 a day, sent $5 or $6 of his wages 
each month to his widowed sister in Italy 
who had two children, was evidence that 
she was dependent on him.*? 


A married sister, in comfortable circum- 
stances, who had boarded deceased, in re- 
turn for which he had made monthly con- 
tributions for about two years prior to his 
death, was not dependent on deceased, with- 
in the meaning of the Act.** 


In an action to recover for the death of 
an unmarried man whose parents were 


(30) Bruckshaw v. Chicago, R. I. & P. R. Co., 
Ia., 1915, 155 N. W. 273. 

(31) Collins v. Pennsylvania R. Co., 163 App. 
Div. (N. Y.) 452, 148 N. Y. Supp. 777. 

(32) Bitondo v. New York Cent. & H. R. R. 
Co., 163 App. Div. (N. Y.) 823. 

(33) Southern R. Co. v. Vessell, Ala., 
68 So. 336. 


1915, 
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dead, evidence that a brother, who was a 
farmer, had been and was at the time of 
trial sick and unable to work, was insuffi- 
cient to go to the jury; there being no evi- 
dence that deceased had ever contributed 
anything to his support or given him any- 
thing or rendered him any service of pe- 
cuniary value or that his condition and cir- 
cumstances were such that deceased would 
probably have felt impelled by the ties of 
affection to render him any service or as- 
sistance of pecuniary value.** 


In North Carolina it has been held that 
the meaning of the words “next of kin,” 
as used in the Act in question, is dependent 
on the state law regulating inheritances. 
The state law provided: “Illegitimate chil- 
dren, born of the same mother, shall be 
considered legitimate as between themselves 
and their representatives, and their per- 
sonal estate shall be distributed in the same 
manner as if they had been born in lawful 
wedlock. And in the case of the death of 
any such child or his issue, without leav- 
ing issue, his estate shall be distributed 
among his mother and all such persons as 
would be his next of kin if all such chil- 
dren had been born in lawful wedlock.” 
It was accordingly held that the half broth- 
ers of a deceased employe, who was an 
illegitimate child, might claim under the 
Act as dependent next of kin, they being 
born in lawful wedlock of the same moth- 
er.™ 


It was held in Kentucky that no recov- 
ery could be had for the death of an em- 
ploye born out of lawful wedlock on behalf 
of the widow and children of his father— 
both of his parents being dead—he being 
of no kin to them.* 


St. Louis, Mo. C. P. Berry. 


(34) Jones vy. Charleston & W. C. R. Co., 98 
S. C. 197, 82 S. E. 416. 


(35) Kenney v. Seaboard Air Line R. Co., 167 
N. C. 14, 82 S. BE. 968; Same case, 240 U. S. 489, 
36 Sup. Ct. 458. 


(36) Cincinnati, N. O. & T. P. R. Co. v. Wil- 
son’s Adm’r., 157 Ky. 460. 








CARRIER OF GOODS—UNDERCHARGE. 





PENNSYLVANIA R. CO. v. TOWNSEND. 





Supreme Court of New Jersey. March 27, 1917. 





100 Atl. 855. 





(Syllabus by the Court.) 





Prima facie the consignor of freight who 
contracts with the carrier for its shipment is 
liable to pay the charges of transportation, and 
the mere fact that the charges are left unpaid 
by the consignor and are to be collected from 
the consignee at destination dves not discharge 
the consignor from liability to the carrier. 





TRENCHARD, J. The Bangor & Aroostook 
Railroad Company, a common carrier of freight, 
accepted at Presque Isle Station, Me., a ship- 
ment of potatoes from T. M. Hoyt, “consigned 
to the order of T. M. Hoyt, Columbus, N. J. 
Notify Wm. A. Townsend,” as appears from 
the bill of lading. That company and the New 
York, New Haven & Hartford Railroad Com- 
pany and the Pennsylvania Railroad Company 
transported the potatoes to Columbus, N. J., 
and the Pennsylvania Railroad Company there 
delivered them to William M. Townsend upon 
his payment to the company of freight charges 
of $101.45. 


This suit was brought by the Pennsylvania 
Railroad Company against Townsend to recover 
the sum of $40, the complaint averring that 
the freight charges were incorrectly calculated 
by the plaintiff at $101.45, and that the true 
amount thereof was $141.45. At the trial the 
judge non-suited the plaintiff. We are of the 
opinion that the non-suit was right. 

Prima facie the consignor of freight who 
contracts with the carrier for its shipment is 
liable to pay the charges of transportation, and 
the mere fact that the charges are left unpaid 
by the consignor and are to be collected from 
the consignee at destination does not discharge 
the consignor from liability to the carrier. Cen- 
tral R. Co. v. MacCartney, 68 N. J. Law 165, 
52 Atl. 575; Grant v. Wood, 21 N. J. Law 292, 47 
Am. Dec. 162. 

In the present case the plaintiff company 
has not seen fit to sue the consignor, but rather 
has sued the defendant, upon the theory, ap- 
parently, that he was the consignee, and seeks 
to hold him as such under the provision of the 
bill of lading upon which the freight in ques- 
tion was shipped that “the owner or consignee 
shall pay the freight.” But the defendant, 
Townsend, was not the “consignee.” The term 
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“consignee” means the person named in the 
bill as the person to whom delivery of the 
goods is to be made. P. L. 1913, p. 261. By 
the bill in question the goods were “consigned 
to the order of T. M. Hoyt.” 


Moreover, the mere existence of the relation 
of carrier and consignee is not enough to es- 
tablish a liability of the latter to pay freight 
charges. There must be an agreement by the 
consignee, express or implied, in order to cre- 
ate such a liability. Central R. R. Co. v. Mac- 
Cartney, 68 N. J. Law 165, 52 Atl. 575. 


The plaintiff company seemingly recognized 
these rules, and accordingly in its complaint 
expressly charged that the defendant, Town- 
send, agreed to pay the freight charges. 

But at the trial no testimony was offered 
tending to show any such contract or under- 
taking. The plaintiff produced but one witness, 
who testified only concerning freight rates. 
The only other proof in the case was the bill 
of lading indorsed, “Smith & Hoyt” and “W. 
A. Townsend,” and the admission of the de- 
fendant, Townsend, that the plaintiff company 
delivered the shipment to him upon his pay- 
ment of the freight charges demanded, amount- 
ing to $101.45. There was no evidence show- 
ing by whom the indorsement “Smith & Hoyt” 
was made, nor anything showing any connec- 
tion between “Smith & Hoyt” and “T. M. 
Hoyt,” the consignee. In this state of the proof 
the plaintiff company asserted and now asserts 
taat “the only question which could arise was: 
What is the lawful rate?” We think not. 


We have pointed out that the consignee was 
T. M. Hoyt, and that the bill of lading was 
not indorsed or assigned by him. But if we 
were to assume that the bill of lading was 
regularly assigned to Townsend, the defendant, 
that assumption would not help the plaintiff. 
There is no proof apart from the bill of lading 
as to the relation existing between the con- 
signor and Townsend, the defendant, nor as 
to the relation of Townsend to the goods, nor 
that he knew the correct amount of the freight 
charges, nor that he had even made any agree- 
ment respecting the same. We have only the 
bare fact that a statement of the freight 
charges prepared by the plaintiff was deliv- 
ered to Townsend, who paid the bill and took 
the goods. No doubt, if Townsend as assignee 
of the bill of lading had accepted and removed 
the goods without paying the charges, with 
knowledge that the carrier was giving up for 
his benefit a lien upon the goods for a stated 
amount, that would be cogent evidence from 
which to imply an agreement on his part to 








pay the known amount of the freight charges. 
But the mere acceptance and removal of goods 
by the assignee of a bill of lading, upon pay- 
ment of the freight bill as made out by the 
carrier, without knowledge by the assignee 
that the same was an undercharge, does not 
create any further liability on his part, even 
though, by mistake of the carrier, the bill as 
rendered did not include the entire charge. 
Central R. R. Co. v. MacCartney, 68 N. J. Law 
165, 52 Atl. 575; Erie R. Co. v. Wanaque Lum- 
ber Co., 75 N. J. Law 878, 69 Atl. 168; Pennsyl- 
vania R. Co. v. Titus, 156 App. Div. 830, 142 
N. Y. Supp. 43. 


The reason is that the consignee’s liability 
for freight charges depends not upon any duty 
resting upon him as consignee, but upon agree- 
ment or undertaking by him, and that his ac- 
ceptance of the goods bound him to pay only 
the rate specified in the freight bill delivered 


‘to him at the time the goods were accepted, 


and the liability of the assignee of the bill of 
lading is no greater. 

The judgment of the court below will be 
affirmed, with costs. 


Note.—Liability of Consignee to Carrier for 
True Freight Where There Has Been an Under- 
charge—There seems to be no doubt whatever 
that a carrier in interstate commerce does not 
preclude himself from collecting the rate of 
freight he ought to have quoted. The carrier 
must collect the schedule rate under the Com- 
merce Act. Texas & P. R. Co. v. Mugg, 202 
U. S. 242, 26 Sup. Ct. 628, 50 L. ed. 1011; Central 
R. Co. v. Mauser, 241 Pa. 603, 88 Atl. 791. ; 


Whether, however, a consignee may be sued by 
a carrier, where he pays an undercharge and 
secures possession of the freight is a question 
upon which the cases are in conflict. 


In Pennsylvania R. Co. y. Titus, 142 N. Y. 
Supp. 43, 156 App. Div. 830, the consignee was 
merely a commission merchant, but this was not 
known to the carrier. It was held that he was 
not charged with knowledge of the true rate, 
where there was an undercharge. See below 
where this case was reversed. 


And so where title to the goods were to remain 
iti consignor until payment of the freight by the 
consignee, he is not liable to carrier where there 
was a wrong footing up of the rates to different 
carriers, and the lien had been lost by it in turning 
over the goods, though in such case the consignor 
was bound for the true rate. It was said the 
consignee’s liability “depends not upon any gen- 
eral legal duty resting upon him simply because 
he is consignee, but upon some agreement or 
undertaking made on his part.” This might not 


be thought to be conclusive reasoning. He ad- 
mits when he pays to get possession of the goods, 
his liability to pay upon consideration of deliv- 
ery, and whether this means, that he is to stand 
in the shoes of the consignor as to his liability, 
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is the real question. Central R. Co. v. Mac- 
Cartney, 68 N. J. L. 165, 52 Atl. 575. 

Thus the rule has been stated in N. Y., N. H. 
& H. R. Co. v. York & W. Co., 215 Mass. " 36, 102 
N. E. 366, where commission merchant consignee 
was held liable for the difference between the legal 
rate and the rate charged, the carrier knowing 
nothing of the relations between him and con- 
signor. The court said: “If the finding of the 
judge was either that defendant by implication 
had promised to pay the legal freight or that 
there were no facts which prevented the plaintiff 
from relying upon the presumption that the de- 
fendant, being the consignee was the owner, and 
hence was liable for the freight, then the plain- 
tiff is not estopped to maintain this action. Estop- 
pel against the collection of a rate fixed by rigid 
law cannot be predicated upon a statement or 
representation which at most can be of no higher 
binding force than an express contract to the 
same effect honestly made by both parties would 
be.” It was said also: “The regulation by Con- 
gress of interstate commerce rates takes the 
subject out of the realm of ordinary contract 
in some respects and places upon it the rigidity 
of a quasi-statutory enactment. The public policy 
thus declared supersedes the ordinary doctrine 
of estoppel.” 

In Central of Ga. Ry. Co. v. Willingham, 8 Ga. 
App. 817, 70 S. E. 199, the lumber shipped was 
purchased f. o. b., the consignee agreeing to pay 
the freight and deduct it from the purchase price. 
It was held the carrier could collect from con- 
signee the difference between the legal and the 
demanded rate. This was an intrastate ship- 
ment, but there were published rates necessary 
to be demanded and collected. It was said that 
had there been an overcharge it should be re- 
funded to the consignee, and if an undercharge 
he could be charged for the difference. The con- 
signees “having agreed to pay the freight and 
deduct it, it was their duty to pay the correct 
amount. When they agreed to pay the freight 
charges, this must be understood to mean the 
charges fixed by the railroad commission of 
Georgia, and not . go or less amount.” 

In Penna. R. . Titus, 216 N. Y. 17, 109 
E. 857, the Titus ae supra, was reversed. It 
was said that by accepting and receiving the 
goods, the consignee made himself a party to the 
contract between the consignor and the carrier, 
and entered into an original contract to pay. It 
was said: “The defendant, therefore, became 
bound to pay carrier the freight charges, not 
those charges as erroneously computed by the 
plaintiff or himself, but the lawful and correct 
charges.” As to schedule of rates it was said: 
“The consignor, consignee and carrier were alike 
charged with full knowledge of it and its 
inescapable force, and it was the rate which the 
defendant agreed to pay in accepting the goods.” 

In N. Y., N. H. & H. R. R. v. Sampson, 222 
Mass. 311, ‘110 N. E. 964, the York & W. case, 
supra, was reaffirmed. 

In Central of Ga. R. Co. v. So. Ferro Concrete 
Co., Ala., 68 So. 981, the ruling was as in the 
Macartney case, supra, which was the only au- 
thority cited by the court. The instant case 
seems to us, therefore, against the weight of 
authority. There was treated a related question 
in 84 Cent. L. J. 255, viz.: Estoppel Against Car- 
rier to Demand Freight Charge from Consignor. 

C. 





ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1917— 
WHEN AND WHERE TO BE HELD. 





American—Saratoga Springs, N. Y., Septem- 
ber 4, 5 and 6. 
Alabama—Birmingham, July 12, 13 and 14. 
Colorado—Colorado Springs, July 13 and 14. 
Kentucky—Dawson Springs, July 5, 6 and 7. 
Minnesota—Minneapolis, August 7, 8 and 9. 
Ohio—Cedar Point, July 10, 11 and 12. 
Oregon—Seattle, Wash., July 26, 27 and 28. 
Texas—-Houston, July 3, 4 and 5. 
Washington—Seattle, July 26, 27 and 28. 





PROGRAM FOR THE MEETING OF THE 
ALABAMA BAR ASSOCIATION. 





Through the kindness of the Secretary we 
have secured in advance some suggestions as 
to the next meeting of the Alabama Bar As- 
sociation, which will meet July 12th, 13th and 
14th at Birmingham. 

While the program, at the date of this writ- 
ing, has not been fully completed, we are able 
to state the following: 

The President’s address will be delivered by 
Hon. Joseph H. Nathan, of Sheffield. The an- 
nual address will be delivered by Hon. H. G. 
Turner, Federal Judge of the Eastern District 
of North Carolina. Judge Turner was formerly 
on the Supreme Bench of North Carolina, and, 
although a Democrat, was appointed to his 
present position by President Taft. Judge 
Turner’s subject will be “Judge John A. Camp- 
bell.” 

Papers will be read by Hon. Wm. H. Arm- 
brecht, of Mobile, on “The Duty of the Older 
to the Younger Members of the Bar;” by M. M. 
Ullman, of Birmingham, on “Some of the Needs 
of Alabama;” by Hon. Emmett O’Neal, of Flor- 
ence, on “The State Constitution.” Other mem- 
bers of the association will also read papers, 
but we have not learned the subjects of their 
addresses. 

Reports will be made by the following com- 
mittees, through their respective chairmen: On 
Jurisprudence and Law Reform, by Forney 
Johnston, of Birmingham; on Judicial Adminis- 
tration and Remedial Procedure, by Hon. N_ D. 
Denson, of Opelika; on Legal Education and 
Admission to the Bar, by Hon. Hugh Morrow, 
of Biymingham; on Legislation, by W. H. 
Mitchell, of Florence; on Correspondence, by 
H. E. Gipson, of Prattville; on Local Bar As- 
sociations, by Hon. R. T. Ervin, of Mobile. 
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The report of the Central Council will be made 
by the chairman, Henry Upson Sims, of 
Birmingham; and that of the Executive Com- 
mittee by Hon. Ormond Somerville, of Tusca- 
loosa. 





PROGRAM OF THE MEETING OF THE OHIO 
BAR ASSOCIATION. 





The Ohio Bar Association will meet at Cedar 
Point, July 10th, 11th and 12th. The following 
program has been arranged for the entertain- 
ment and instruction of the members: 

Tuesday. July 10th: (In the afternoon) Ad- 
dress by the President, Mr. Edmund B. King, 
of Sandusky; reports of officers; reports of 
standing committees; and reports of the follow- 
ing special committees: Uniform System of Re- 
porting, by Mr. Daniel C. Iddings, of Dayton; 
Redrafting of Constitution of Associations by 
Mr. A. D. Follett, of Marietta; Co-operation 
Among Bar Associations, by Mr. Geo. W. Ritter, 
of Toledo. 

Wednesday, July 11th: Consideration of re- 
port of Committee on Judicial Administration 
and Legal Reform; and a meeting of the Ju- 
dicial Districts to elect standing committees. 

Address, “Commercial Arbitration in Eng- 
land,” by Mr. Samuel Rosenbaum, of Phila- 
delphia. This address will be followed by 
further reports of committees, and the nomina- 
tion and election of officers. , 

Thursday, July 12th: Address, “The Hand- 
writing Expert and His Work,” by Mr. William 
G. Pengelly, of Columbus; reports of delegates 
to Conference at Philadelphia on Co-operation 
Among Bar Associations. 

The annual dinner will occur’ Wednesday 
evening, July 11th, at 6 o’clock. The following 
will respond to toasts: Mr. Allen Andrews, of 
Hamilton; Mr. John H. Price, of Cleveland; 
Mr. Chas. E. Chittenden, of Toledo;. Mr. Fred 
C. Rector, of Columbus; and Mr. Albert D. Al- 
corn, of Cincinnati. 








BOOKS RECEIVED. 


Science of Legal Method. Select Essays by 
Various Authors. Translations by Ernest 
Bruncken, Washington, D. C., and Layton B. 
Register of the University of Pennsylvania Law 
School. With Introductions by Henry N. Shel- 
don, former Justice of the Supreme Judicial 
Court of Massachusetts, and by John W. Sal- 
mond, Solicitor-General of New Zealand. Mod- 
ern Legal Philosophy Series; Vol. IX. Price, 
$5.00. Boston. The Boston Book Company, 
1917. Review will follow. 








HUMOR OF THE LAW. 





On May 18, according to our correspondent, 
by counsel for plaintiff a properly entitled com- 
plaint was filed at Townsend, Montana, in 
which it was alleged that “heretofore—the 
plaintiff herein, at the special instance and re- 
quest of the defendant above named, sold and 
delivered to the defendant, upon his promise 
to pay therefor, three head of horses and one 
hog, of the agreed price and value of Five Hun- 
dred Three and 87/100 Dollars, and performed 
work and labor and made expenditures on be- 
half of said defendant, which said defendant’ 
agreed to pay for, to the extent of the agreed 
value of Thirteen & 30/100 Dollars.” (Demand 
for judgment in usual] form.) 


Although there is no such disclosure in the 
complaint, Peterson is evidently a tenant of. 
Lund, with whom he seems to have difficulties 
other than over the horses and hog. Having 
served as a juror some time ago, he appears 
as his own attorney and on June 9th filed with 
the clerk a document, of which the following 
is a verbatim copy: 


(No title of court) “LUND & PETERSON 
CASE 5/18/17/ 


“Section 1. Lund claim is not due as been 
bought and sold. 


“Section 2. the statement accounted is ab- 
solute wrong. : 

“Section 3. Two be cancelled and renew. 

“the.three days: of notice to said lease to 
vacate the following described land Section 19 - 
township 2 North Range 1 East M.P.M. the 
Constitution of said Lease and Provisor, is 
held by the tenant, for the share of to-thirds 
(%) Value of the crop year 1917. 

“the three days ef notice May 15th and re- 
ceived 23rd By the Act of Law causing 200 
acres of land to lay waste to said described 
land Defendant has been Inferior to such Posi- 
tion. ; . 

“two get the fall erop of 1916 year Delay the: 
Grainer building taking job of threshing and 
refuse to do the same. 

“the Provisor of the Lease specify to pas- 
ture A certain number of horses, the same has 
destroyed 20 acres of wheat crop on section 20 
¥% SW the Home place year 1916. this cause 
A counter-claim against Mr V Lund the same 
of $200.00 out of Court. $500.00 will be ask 
in Court to recover the same. 

“State of Montana Broadwater County this 


- 7 day of June 1917.” 
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WEEKLY DIGEST 


Weekly Digest of ALL the Important Opinions 
ef ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 


Copy of Opinion in any case referred to in this digest may be 
drocured by sending 25 cents to us or tothe West Pub. Co. St. 
Paul, Minn. 
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New York 6, 35, 37, 38, 41, 42, 48 
Nerth Carolina........ 2, 21, 39, 46, 47, 59, 60, 64, 98 
Oklahoma .... 28, 88 
Seuth Carolina 25, 51 
Seuth Dakota 67 
Texas 93, 97 
U. Ss. CG. C. App........ 9, 11, 14, 18, 19, 20, 22, 34, 75, 
81. 
United States D. C........ 8, 10, 12, 13, 15, 16, 17, 36, 
79. 
Washingt 57, 58, 66, 86, 90, 92 
West Virginia 72 
wi i 74, 83, 89 


1. Accord and Satisfaction—Unliquidated De- 
mand.—Where one makes demand for the dis- 
charge of an unliquidated demand, and the lia- 
bility of the alleged debtor is in good faith 
disputed, or the amount is disputed, the tender 
and acceptance of a less sum than might upon 
a full investigation be found due discharges the 
debt in full—Shahan v. Bayer Vehicle Co., Ia, 
162 N. W. 221. 


2. Adverse Possession—Dower.—A widow's 
possession under her dower right may be tacked 
to her husband’s possession for purpose of per- 
fecting title by adverse possession in the heirs. 
—Jacobs v. Williams, N. C., 91 S. E. 961, 


3. Arrest — Justification. — That plaintiff 
coughed when she met defendant, a police 
officer, and said, “Hello, there, kid,” does not 
warrant her arrest without a warrant as a dis- 
orderly person.—Larson v. Feeney, Mich., 162 N. 
W. 275. 


4. Assignments—Assignability—Where con- 
tractor was to be paid in monthly installments 
on architect's certificates and owner might with- 
hold any installment as protection against out- 
standing liens, certificate that specified sum was 
due was assignable and assignee might enforce 
it as legal assignment of particular fund.— 
Citizens’ Bank of Waynesboro v. Timmons, Ga., 
91S. E. 1050. 


5. Attermey and Client—Disbarment.—Where 
an attorney, to secure release of client, pro- 
cured another to give bail, agreeing to reim- 





burse her, and thereafter refused to do so, and 
caused her to lose the amount of the bond, he 
was subject to disbarment.—In re Brandmarker, 
N. Y. Sup. 164 N. Y. S. 369. 

6.—Lien. — Attorneys for administratrix, 
who procured her appointment as temporary 
administratrix, and later as administratrix with 
will annexed, and procured a surety company 
to furnish bond, and assisted in converting the 
estate’s assets into cash, have a lien upon money 
of the estate in their hands for a reasonable 
fee.—In re O’Connor’s Estate, N. Y. Sup., 164 
N. Y. S. 674. 

7. Lien.—Under Gen. St. 1915, § 484, amend- 
ing Gen, St. 1901, § 395, the service of a written 
notice of an attorney’s lien upon attorneys of 
record for the adverse party is sufficient.—Alex- 
ander v, Clarkson, Kan., 164 Pac. 294. 

8 Bankruptey—Adjudication. — In view of 
Bankr. Act, § 4, the fraudulent purpose of di- 
rectors of a corporation to avoid liability in 
the stockholders’ suit, in which no receiver had 
yet been appointed, by filing a petition in vol- 
untary bankruptcy, does not require the ad- 
judication to be set aside on petition of the 
stockholders.—In re United Grocery Co., U. S. 
D. C., 239 Fed. 1016, 

9. Adjudication—Under Bankr. Act, § 57, 
sworn proof of claim against estate of bank- 
rupt is prima facie evidence of indebtedness 
claimed, and allowance amounts to adjudication 
to that effect.—International Agr. a v. Cary, 
U. S&S. C. C. A, 240 Fed. 101. 

10. Allowance of Claim.—The allowance by 
the registrar of the transfer of a claim against 
a bankrupt estate under Bankr. Act, March 2, 
1867, is binding upon other creditors, who might 
have opposed it, whether they did so or not.— 
In re Sweetser, U. S. D. C., 240 Fed. 167. 

11. Assignment.—<Assignment of property 
of corporation to assignee for operation for 
benefit of creditors held not invalid as tending 
to hinder and delay creditors, if made within 
four months of bankruptcy.—In re Creech Bros. 
Lumber Co., U. S&S. C. C. A., 240 Fed. 8 

12.——Concurrent Jurisdiction—In cases of 
concurrent jurisdiction, where the state court 
had acquired possession of the res, the United 
States court will not exercise jurisdiction to dis- 
turb such possession, and in such cases actual 
corporeal possession through an oilicer is 
not necessary.—In re United Grocery Co., U. S. 
D. C., 239 Fed. 1016. 

13. Disqualification. — Acquisition after 
bankruptcy by an assignee of a claim against a 
bankrupt estate under Bankr. Act, March 2, 
1867, heid not to disqualify him.—In re Sweet- 
ser, U. S. D. C.. 240 Fed. 167, 

14, -Equity.—A court of bankruptcy is a 
court of equity, though the proceedings therein 
are more summary than ordinary suits.—Inter- 
national Agr. Corp. v. Cary, U. S. C. C. A, 240 
Fed. 101. 

15.———Evidence.—Assignees in bankruptcy 
under the Bankruptcy Act of 1867, who opposed 
petition to supersede them and appoint trustees, 
thus protecting right of creditors, not parties 
to proceeding, held not guilty of dereliction of 
duty, warranting denial of compensation.—In re 
Sweetser, U. S. D. C., 240 Fed. 174. 
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16.——-False Pretenses.—Judgment based on 
obtaining of property by false and fraudulent 
representations may on bankruptcy of defend- 
ant be proven as debt in case creditor so desires. 
—In re Lockwood, U. S. D. C., 240 Fed. 158. 

17. False Schedule.—A discharge in bank- 
ruptcy can be denied for a false schedule, which 
stated the claim of one creditor at a sum much 
smaller than it actually was.—In re Rowe, U. 
Ss. D. C., 240 Fed. 165. 

18.——-J urisdiction.—Bankr. Act, § 67f, nulli- 
fies the lien of a garnishment process issued by 
a state court within four months before bank- 
ruptcy, against the wages of the bankrupt, so 
that an order of the bankrupt court after dis- 
charge of the bankruptcy is not invalid as an 
attempt to oust the state court from possession 
of the fund.—In re Obergfoll, U. S. C. C. A., 239 
Fed. 850. 


19. Petition to Revise-—Where no qucs- 
tion of fact ‘arises which is necessary to the 
decision of the case, but only questions of law, 
a petition to revise is the proper method of 
review.—Fourth Nat. Bank of Wichita, Kan., v. 
Smith, U. S. C. C. A., 240 Fed. 19. 

20.——Set-Off.—It is permissible for a bank, 
under proper circumstances, to set off the 
amount of deposits against the depositor’s in- 
debtedness to it, even before a petition in bank- 
ruptcy is filed; it not being necessary to await 
an order of the court, though such set-off may 
thereafter become subject to review and con- 
trol by the court.—Fourth Nat. Bank of Wichita, 
Kan,, v. Smith, U. S C. C. A., 240 Fed. 19. 


21. Banks and Banking—Book Value.—The 
“book value” of capital stock of a banking cor- 
poration within a contract to sell such stock at 
its book value is reached by extending all assets 
on the corporate books, and deducting all lia- 
bilities, and taking the balance as a measure 
of value, including accrued interest on notes 
not yet due.—Elhard v. Rott, N. D., 162 N. W. 
302. : 

22.——Imputable Negligence.—The knowledge 
by,a bank cashier of the forgery by him of col- 
lateral for a loan, the proceeds of which were 
credited to the bank, is not to be imputed to 
the bank, since it was to the cashier’s interest 
to conceal the forgery.—Harriman Nat. Bank v. 
Seldomridge, U. S, C. C. A., 240 Fed. 111. 

23. 
pay 80 per cent of the invoice on consignments 
of lumber, the invoices having been assigned 
to it, and it having collected proceeds of resales 
by consignee, is liable to consignor for amount 
collected.—Bank of Pachuta v. Vossburg Lum- 
ber & Novelty Co., Miss., 74 So. 622. 


24. Transfer of Stock.—Gen. St. 1915, § 570, 
prohibiting the transfer of shares of stock in a 
failing bank is for the protection of creditors, 
and as between the buyer and the seller of 
stock, the transfer may be binding.—Atchison 
Savings Bank v, Potter, Kan., 164 Pac. 149. 

25. Carriers of Goods—Waiver.—The provi- 
sion of a bill of lading for an interstate ship- 
ment of horses that any claim for damages 
must be made before the horses were removed 
or imtermingled with other stock cannot be 
waived by the carrier.—Dean v. Southern Ry. 
Co., S. C., 91 S. EB. 1042. 














Liability—A bank having agree to. 





26. Carriers of Live Steck—Negligence.—Evi- 
dence that cattle were in good condition when 
received by defendant railroad and damaged 
when delivered, and that injury may have oc- 
curred while standing in railroad yard some 
five hours, is insufficient to establish defendant’s 
negligence, where it showed the car was side- 
tracked where none of its employes had the 
right to move it.—Ifinois Cent, R. Co. v. W. M. 
Atkinson & McDonald, Mass., 74 etc 


27. Carriers of Passengers — Damages. — 
Where female passenger was set down at wrong 
place and forced to walk quarter to half mile 
to station in rain, verdict in her favor of $750 
was grossly excessive.—Case v. Yazoo & M. V. 
R. Co., Miss., 74 So. 773. 


28. Licensees.—Where railroad employe, 
assisting passengers to board and alight from 
trains, permitted constable to go into train to 
arrest, carrier was bound to hold train a rea- 
sonable time to permit him to make such arrest 
and alight, and was liable for injury to him 
from its negligence.—St. Louis, IL M. & S. Ry. 
Co. v. Cantrell, Okla., 164 Pac. 110. 


29._—_Sleeping Car.—Where railroad ticket 
agent acting within apparent scope of his au- 
thority reserves sleeping car berth for pros- 
pective passenger, the passenger may rely on 
his authority, and need not first confer with 
carrier and verify agent’s authority.—Bryant 
v. Atlantic Coast Line R. Co., Ga., 91 S. E. 1047. 


30. Trespasser.—Where plaintiff, trespasser 
on railroad train, was injured on train without 
having paid fare, he was not barred of recov- 
ery by the Hepburn Act, forbidding persons 
under penalty from riding on a free pass.—Illi- 
nois Cent. R. Co. v. Cole, Miss., 74 So. 766. 


31. Willful Negligence.—Railroad company, 
which delays passenger train 2% hours to ac- 
commodate other persons intending to become 
passengers, in violation of rights of another 
passenger, is guilty of “willful neglect of duty.” 
—Illinois Cent. R. Co. v. Hawkins, Miss., 74 So. 
775. 


32. Commerce—Common Carriers.—Act Cong. 
June 18, 1910, §§ 7-10, providing penalty for 
violation of the Interstate Commerce Act, mak- 
ing telegraph companies common carriers, and 
placing them under supervision of the Interstate 
Commerce Commission, did not suspend the op- 
eration of Burns’ Ann. St. 1914, §§ 5780, 5781, 
providing the penalty for faflure to deliver 
messages with impartiality and good faith, etc. 
—wWestern Union Telegraph Co. v. Boegli, Ind., 
115 N. E. 773. 


33. Continuous Transportation. — Continu- 
ous transportation of car of horses, etc., from 
Missouri origin to Kansas destination under 
separate billing from origin to Kansas City, Mo., 
and thence by defendant from Kansas point to 
destination was an interstate shipment, though 
shipper had intended to unload horses at Kan- 
sas City and drive them to destination.—Eas- 
dale v. Atchison, T. & S. F. Ry. Co., Kan., 164 
Pac. 164. 


34. Employee.—An employee of a carrier, 
practically all of whose business was interstate 
commerce, is not engaged in interstate com- 
merce while placing rails in a pit, where they 
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‘were to be stored until needed.—Hudson & M. 
R. Co. v. lorio, U. S. C. C. A, 239 Fed. 855. 


35. Employers’ Liability Act—Where an 
engine of an intrastate railroad, after moving 
freignt and milk trains, was ordered to a cer- 
tain point and then to another point, and in 
the last trip an employe was killed, the empioye 
Was not engaged in interstate commerce within 
the feuerai sumpioyers’ Liability Act of April 22, 
lyvs, as amenueu py Act April 6, 1910, altnough 
the fresgut and muk trains may have contained 
interstace shipments, since the engine’s connec- 
tion with sucn traims had ceased.—Hoag v. 
Uister & D. R. Co., N. Y., 164 N. Y¥. 5S. 529. 





36. isxcise Tax.—A state statute, imposing 
@ speciai eXvise tax ON Corporations tor the 
priviuege Of aving business, heid not unconsti- 
tutional as an luterierence with commerce, as 
@ppsaicu lO Corporations doing an interstate com- 
Micrce, aS appiieu LO cOrpuralions doing an in- 
terScate Ducimess.—Saiawin ‘Tool Works v. 
biuc, U, dS v. u., 240 Bed. 202. 

bie roreign Corporation.—A foreign cor- 
poi a.ion giving imsuruction by mail to an appli- 
Cult in aAew LOrK, nead engaged in interscate 
CUsuiuerce, aud enutlied to sue applicant in New 
Lusk lus is CONtUact LO pay a Moutnly premium 
tur imewucuven, ainougn it had not complied 
With Geuerai Corporauon Law, § 15, nor ‘lax 
Law, § 4i54.—ilucevuaiinal Text-book Co. v. 
‘houe, N, X., lia N. 914, 220 N. Y. 313. 

33. Consyirucy—Boycott.—Those acting in 
coucert lu uring avour a seconaary boycutt and 
4m Uluawtul luterterence with trade are en- 
gageu im a Couspiracy.—Justin Seuvert, inc. v. 
hem, N. X., loa N. X¥. S. 522. 

3¥. Constaututiwnal Law—Due Process of Law. 
—Urdinaice vi city OL Winston-Salem, deciaring 
the cousiruciuien, operation and maintenance of 
pay Mucopitai Wituin ivu feet of residence to be 
@ MuUlsuauce, was not violative of Fourteenth 
AMeMumcut of Lederal Constitution, as being 
unuuiy Giscrimimaicve, in tnat it applied oniy 
to huspillais estaviisned itor profit and not for 
charl.y.—Lawrence v. Nissen, N. C., 91 S. E, 
1036, 

40. Forfeiture. — A municipal ordinance 
providing tnat an appiicant for liquor license 
shail agree to abiue py ail regulations, and tnat 
the mayor snail be authorized to forfeit his 
license for faiiure, is vaiid, and the mayur may 
ageciare such lorieiture without working a de- 
privation of property without due process of 
law.—»boerner v. ‘‘nompson, ill. 115 N. E. 866. 

41. Covenants—bBuiluing Restrictions.—Cove- 
nant of deed tnat first buiiding on the lot shall 
be a private dwelling for use of one family, held 
restrictive of construction only, so that such a 
dwelling, being constructed, may be altered for 
apartment purposes.—Keed v. Sobel, N. Y., 164 
N. ¥. S. 397. 

42. Enforcement.—Purchasers of property 
on installments, who have not received title, 
ean enforce a covenant by the vendor, made for 
the benefit of the owners of the property.—Men- 
zies v. Tasker-Halsted Realty Co., N. Y., 164 N. 
Y. S. 403. 

43._—-General Warranty.—In general war- 
ranty deed of lots fronting on streets in an 

















addition, “according to the recorded plat there- 
of,” the grantor, by such- reference, did not 
represent or guarantee the courses, distances, 
measurements, or quantity of lots to be as set 
forth in plat.—Fitzpatrick v, Crowther, Kan., 
164 Pac. 300. 

44. Damages—Measure of.—Where a railroad 
admitted liability for the killing of plaintiff's 
hog, and there was evidence to support jury’s 
finding that alive it was worth $9, the railroad 
had no right to pay for the hog on the basis of 
market value of pork.—Atlantic Coast Line R. 
Co. v. Jenkins, Ga., 91 S. E. 1006. 

45. Death—Joint Tenancy.—Under deed to 
grantor’s son for life and to his wife jointly 
while his wife or widow, and on his death with- 
out issue and her remarriage title to go to the 
son's legal heirs, the wife was a joint tenant 
for life during wifehood or widowhood.—Brown 
v. Paul, Kan., 164 Pac. 288. 

46. Deeds—Quitclaim.—Under will granting 
lands to the widow during her life, and then to 
children in succession, providing for reverter to 
other children should any child die without 
issue, a quitclaim deed of certain children con- 
veying “all right, title and interest, estate, claim 
and demand, both in law and equity, as well 
in possession as in expectancy,” granted all the 
estate of the children joining in it—Bowden v. 
Lynch, N. C., 91 S, E. 957. 


47. Divoree—False Accusation.—A husband’s 
false charge that his wife was untaitnful, to- 
gether with his applying profanity to her, is 
ground for divorce.—Jones v. Jones, N. C., 91 S. 
kK. 960. 

48. Dower—Estoppel.—Plaintiff, who, in the 
honest, but mistaken, belief that she had been 
divorced, remarried and lived with her so-called 
second husband for 20 years, was equitavly 
estopped trom asserting claim of dower in real 
estate purchased by former husband after sep- 
aration and conveyed to defendants by deed of 
himself and the woman he had thereafter mar- 
ried.—Kantor v. Cohn, N. Y., 164 N. Y¥. S. 383. 


49. Fixtures—Lease.—Where lease provided 
that improvements by lessee should become 
property of lessor, rights of parties are gov- 
erned by that provision regaraless of whether 
improvements are trade fixtures within Giv. 
Coae, § 1019.—Realty Dock & Improvement 
Corp. v. Anderson, Cal., 164 Pac. 4. 

50. Fraudulent Conveyances—Consideration. 
—Mother’s conveyance of all her property at 
fair price to cashier of bank to whicn mother 
and son were indebted, with order to pay pro- 
ceeds to son, and accepted and paid py bank 
in good faith, held valid.—Benton County Sav- 
ings Bank vy. First Nat, Bank, Ia., 162 N. W. 204. 

61. Evidence.—Where grantor gave general 
warranty of land and subsequently deeded his 
property to his wife and children, and on his 
death the wife established dower in the land 
granted to the purchaser, the fact that the pur- 
chaser had no notice of the dower claim until 
it was demanded and established was irrelevant 
in the purchaser’s action against the widow 
and children to set aside the deeds to them as 
in fraud of creditors.—De Witt v. Dowling, S. 
C., 91 S. E. 1040. 

. Gaming—Action.—A bank has no statu- 
tory right to recover from the cashier’s broker 
losses sustained by its cashier in gambling on 
futures with embezzled funds.—Thorn & Magin- 
nis v. Wallace, Miss., 74 So. 610. 

53. Illegality.—Proprietors of a gambling 
house, who turn money over to employes to be 
used for gambling, may repudiate contract and 
maintain an action against employes for money 
had and received, at any time before the money 
has been used for the illegal purpose.—Kearney 
v. Webb, Ill, 115 N. E. 844. 
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54. Good Wiil—Sale of Business.—Contract 
whereby owners of a business agreed to lease 
their premises to another firm and to sell to it 
all personalty used in business, held to cover 
good will of business, though not expressly 
mentioned.—Bennett y. Carmichael Produce Co., 
Ind., 115 N, E. 793. 


55. Highways—Assessment for Taxes. — A 
highway tax judgment against a railroad’s prop- 
erty in the entire county is insufficient since the 
judgment should be against the separate por- 
tions in each taxing district so as to show what 
tract is to be sold for the delinquent taxes of 
each township.—People v. St. Louis, IL M. & S. 
Ry. Co., Ill, 115 N. E. 854. 


56. Evidence.—Where a city discharged 
surface water collecting upon a highway onto 
adjoining land through a culvert, the property 
owner’s remedy was to erect a barrier against 
such water instead of damming up the culvert.— 
McMahon vy. City of Holyoke, Mass., 115 N. E. 





57.——Statutory Power.—In action for in- 
juries to passenger in automobile caused by 
driving over an embankment on highway in at- 
tempting to pass another automobile, Laws 1915, 
p. 394, § 26, providing that vehicles at intersec- 
tion of highway should keep to right of inter- 
sections when turning to right, held intended 
to prevent collisions and not applicable.—Bog- 
dan v. Pappas, Wash., 164 Pac. 208. 


58. Husband and Wife—Community Property. 
—Where a son on mother’s death took a half 
interest in community property, his interest is 
chargeable with money advanced to liquidate 
debts owing at mother’s death, if claim is made 
within period of statute of limitation (Rem. 
Code 1915, § 1368).—In re Mason’s Estate, Wash., 
164 Pac. 205. 

59. Constitutional Law.—Revisal 1905, § 
1041, providing that chattel mortgage by hus- 
band on household and kitchen furniture shall 
be void unless wife join therein and her privy 
examination be taken in manner prescribed by 
law as on conveyances of real estate, is not 
unconstitutional as interference with husband’s 
jus disponendi, but is valid exercise of police 
power.—Thomas vy. Sandlin, N. C., 91 S. E. 1028. 

60. Mingling Funds.—Where wife loaned 
her husband money and allowed such funds to 
be mingled with his in erecting residence, she 
is not entitled, after his death, to lien on the 
house for such loan in preference to his other 
creditors.—In re Gorham, N. C., 91 S. E. 950. 


61. Ratification——Where note was given 
for guano purchased, defendant wife, who know- 
ingly received it and accepted the benefits 
thereof, ratified the purchase and raised an obli- 
gation to pay therefor, whether she signed the 
note or authorized its execution or not.—Swear- 
ingen v. Virginia-Carolina Chemical Co., Ga., 91 
S. BE. 1050. 

62.Separate Property.—Mortgage executed 
by debtor and wife upon her separate property, 
in absence of fraud and injury to subsequent 
grantee is valid obligation which will not be 
avoided at instance of subsequent purchaser 
with constructive notice—Ocklawaha River 
Farms Co. v. Young, Fla., 74 So. 644. 


63. Insurance—Incumbrance.—Action on fire 
policy, providing that unless otherwise provided 
by indorsement it should be void if property 
became incumbered by chattel mortgage, 
wherein petition showed such incumbrance when 
policy issued, and did not allege insurer’s 
knowledge thereof, or any indorsement or waiv- 
er, was properly dismissed.—Johnson v. Pacific 
Fire Ins. Co., Ga., 91 S. E. 1067, 














64. Mistake.—Insurer’s honest mistake of 
judgment in refusing to compromise claim 
against insured employer held not to render 


insurer liable to insured for amount over and 
above face of policy, paid by insured in satis- 
fying injured servant’s judgment.—Wynnewood 
aner Co. v. Travelers’ Ins. Co., N. C.. 91 S. E. 





65. Presumption of Death.—The unexplain- 
ed absence of an insured for more than 12 
years without any showing that nothing had 
been heard from him since his disappearance, 
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or any showing that any effort had been made 
to ascertain his whereabouts, was not sufficient 
to prove his death.—Mackie v. Grand Lodge A. 
Oo. U. W. of Kansas, Kan., 164 Pac. 263. 


66. Waiver.—Burglary insurer's refusal to 
recognize liability for loss after proofs have 
been furnished, without specific objection on 
ground of insufficiency of proofs, is waiver of 
any informality or defects in them.—Horwitz v. 
United States Fidelity & Guaranty Co., Wash., 
164 Pac. 77. 


67. Intoxiecating Liquors—Evidence. — Evi- 
dence showing that witness laid a dollar on de- 
fendant’s leg, and defendant gave him a pint 
bottle, shown to contain whisky, held to justify 
a conviction for engaging in business of selling 
intoxicating liquors.—State v. Hays, S. D., 162 
N. W. 311. 


68. Libel and Slander—Privileged Communi- 
cation.—Where a former employer at piaintiff’s 
request for a recommendation wrote to employ- 
ment agency that plaintiff had been discharged 
“for an act of insubordination,” the com.uuni- 
cation was privileged, and, although untrue, was 
not libelous, unless actual malice or abuse of 
privilege was shown.—Childs vy. Erhard, Mass., 
115 N. E. 924. 


69. Licenses—Discrimination, — Prescribing 
license fees for persons carrying on laundry 
within the city and higher license for person 
operating wagon for delivery of laundry work 
to and from any laundry outside of city, etc., 
held void as creating discrimination not based 
on difference in nature of business being trans- 
acted.—Ex parte Hines, Cal., 164 Pac. 339. 

70.— Statutory Power.—Cities and Villages 
Act, art. 5, § 1, par. 41, authorizing the council 
to license keepers of ordinaries, theatricals and 
other exhibitions, shows and amusements, does 
not authorize a village to require a license for 
conducting a golf course.—Condon v. Village 
of Forest Park, Ill., 115 N. E. 825. 


71. Mandamus—Reasonable Time. — Lessee 
under oil lease drilling an unprofitable well 
may abandon the land, and within a reasonable 
time thereafter may exercise right given by 
lease to remove all machinery, etc., at any time 
by removing pipe left in the ground, and eight 
months after abandonment was a reasonaple 
time within which to remove it.—Standard Oil 
Co. of Louisiana v. Barlow, La., 74 So. 627. 


72. Master and Servant—Continuance of Re- 
lation.—The relation of master and servant con- 
tinues while employes of a coal company are 
riding to and from their place of work in the 
a. eee v. Carter Coal Co., W. Va., 91 


73. Contributory Negligence.—When an ex- 
perienced miner tested a fuse near a can of 
powder and threw a lighted fuse in its direction, 
a fellow employe’s failure to remonstrate with 
him or leave the place was not contributory 
negligence.—Rapson Coal Mining Co. v. Micheli, 
Colo., 164 Pac. 311. 


74. Dependency.—Claim for compensation 
under Workmen's Compensation Act for the 
death of plaintiff's alleged husband while in 
the employ of a city was properly refused, 
where it was found that the marriage was void 
under the laws of the state.—Hall v. Industrial 
Commission, Wis., 162 N. W. 312. 


75. Res Ipsa Loquitur.—Rule that doctrine 
of res ipsa loquitur does not apply to actions 
by servants has no application to action under 
federal Employers’ Liability Act, which abol- 
ished fellow servant rule.—Southern Ry. Co. v. 
Derr, U. S. C. C. A., 240 Fed. 73. 

76. ‘Workmen’s Compensation Act.—In pro- 
ceeding under Workmen’s Compensation Act, it 
was error to admit in evidence verdict of coro- 
ner’s jury, it not being within the province of 
such jury to fix civil liability growing out of 
the death of an injured person except as finding 
required by statute may have such effect.—Al- 
baugh-Dover Co. v. Industrial Board of Illinois, 
Il, 115 N. E. 834. 

77. Workmen’s Compensation Act. — Em- 
ploye injured while operating corn shredder for 
employer under contract with farmer to do such 
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work held farm laborer within Workmen's Com- 
pensation Act, § 2477m, ore from the op- 
eration of act employe who is farm or other 
laborer engaged in agricultural work.—Slycord 
v. Horn, Ia., 162 N. W. 249. 


78. ‘Workmen's Compensation Act.—On pe- 
tition to compute into lump sum award under 
Workmen's Compensation Act payable in in- 
stallments, both parties have right to be heard; 
but, if employer fails to appear after notice, 
employe after making out prima facie case need 
not show that it was to best interests of both 
parties that award should be paid in lump sum. 
—T. J. Forschner & Co. v. Industrial Board of 
Illinois, DL, 115 N. E. 912. 


79. Mimes and Minerals—Lease.—aA consider- 
ation of $1 is sufficient to support an oil and 
gas lease on condition subsequent for the drill- 
ing of wells and payment of royalties, though 
the lessee is not bound to perform the condi- 
ae v. Raydure, U. S, D. C., 239 Fed, 








80. Mechanics’ Liens.—Where partners al- 
lowed their engines to be operated some months 
by a mining company in which they were in- 
terested, and in negotiations to release the com- 
pany’s property from mechanics’ liens agreed to 
a proposed mortgage covering the engines, they 
were estopped to deny the engines’ liability to 
laborers’ liens filed against the mining company. 
—Rogers v. Reynolds, Wash., 164 Pac. 80. 


81. Moertgages—Burden of Proof.—Where de- 
fendant was a tenant of plaintiff when he ac- 
quired outstanding title based on foreclosure 
of deed of trust, defendant has burden of prov- 
ing regularity of foreclosure proceedings.— 
Klein v. Darnell, U. S. C. C. A., 239 Fed. 844. 


82. Munictpal Corporations — Contributory 
Negligence.—Where plaintiff's son, driving at 
night, saw defendant’s automobile approaching 
at intersection when 50 feet away, but did not 
stop his horse or try to avoid accident, although 
on left side of street, he was guilty of con- 
tributory negligence.—Buzick v. Todman, Ia., 
162 N. W. 259. 


83. Defective Street.—Four-inch depression 
in curb near sidewalk in semi-business part of 
city where it could reasonably be expected there 
would be room for travelers without stepping 
aside two or three steps, was not an actionable 
defect, so as to make city liable for personal 
injury to one stepping into it—Kuchler v. City 
of Milwaukee, Wis., 162 N. W. 315. 


84. Laches.—Municipalities should make 
diligent effort to require money arising from 
special tax for roads and bridges to be turned 
over to them in accordance with Gen. St. 1906, 
§ 850 (Comp. Laws 1914, § 850), and by their 
failure to do so may be guilty of laches barring 
rowe he mandamus.—Pippin v. State, Fla. 74 
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85.——Ordinance.—An act penalized by the 
state law may also be penalized by municipal 
ordinance, if there is in the municipal offense 
some essential ingredient not essential to the 
state offense, or if it lacks some ingredient 
essential to the state offense.—Loach v. City of 
La Fayette, Ga., 91 S. E. 1057. 


86. Purpresture.—Trees grown and main- 
tained along sidewalks in streets of cities and 
towns in front of premises of abutting property 
owners are not nuisances, as would be a pur- 
presture obstructing or materially interfering 
with traffic.—Altpeter v. Postal Telegraph-Cable 
Co,, Cal., 164 Pac. 35 

87.——-Statutory Power.—Under a city char- 
ter conferring power to provide for building of 
walks with “stone,” sidewalks may be ordered 
built of concrete composed of gravel, Portland 
cement and sand.—City of Vicksburg v. Robin- 
son, Miss., 74 So. 617. 

88. Negligence—Imputability—Where plain- 
tiff, fireman, was riding to fire on truck driven 
at high speed by driver over whom he had no 
control, driver’s negligence, if any, in colliding 
with a street car, with resulting injury to plain- 
tiff, was not imputable to him.—Oklahoma Ry. 
Co. v. Thomas, Okla., 164 Pac. 120. 














89. Unsafe Appliances.—Mere fact that lad- 
der used by plaintiff was defective was insut- 
ficient to show that it was defectively made by 
defendant manufacturer, where it had been 
handled five times between the manufacturer 
and plaintiff, and plaintiff could not recover.— 

_ v. American Ladder Co., Wis., 162 N. W. 
319. 


90. Principal and Agent—Bond.—Where sure- 
ty bond covered operation of automobile within 
limits of city, surety was not liable for accident 
occurring upon county highway not within cor- 
porate limits of such city.—Bogdan v. Pappas, 
Wash., 164 Pac. 208. 


91.——-Descriptio Personae.—Where an _ indi- 
vidual attempted to act as agent of non-existent 
corporation in purchasing property involved, 
he could not legally so act, and words following 
his name in receipt and invoice, “in behalf of 
Macon Billiard Parlor,’’ were mere descriptio 
personae, and surplusage.—Powers v. Bruns- 
wick-Balke-Collender Co., Ga., 91 S. E. 1062, 


92.——__Silence.—-Mere silence of surety, when 
informed of a modification of the contract, does 
not imply assent, and to bind him to the new 
undertaking it is not sufficient that he passively 
acquiesce; he must actively consent.—Thompson 
v. Metropolitan Bldg. Co., Wash., 164 Pac. 222. 


93. Sales—Evidence.—Where the buyer after 
execution of a sales contract, but before delivery 
of the calves covered thereby, sold the calves 
to a third party upon understanding that he 
was to take the calves just as the buyer re- 
eeived them, there was a sale rather than an 
assignment of the contract.—Littlefield v. Clay- 
ton Bros., Tex., 194 S. W. 194. 


94. Evidence.—Where buyer of wheat to 
be shipped to Galveston wired seller to “bill the 
wheat to Ft. Worth, Texas,” the wire, without 
extra evid of different intention, au- 
thorized shipment of all the wheat to Ft. Worth. 
—Brunswig v. Farmers’ Grain, Fuel & Live 
Stock Co., Kan., 164 Pac. 154. 


95. Fraud.—Under defense against notes 
that they were given in the purchase of ma- 
chinery under fraudulent representations, de- 
fendant need only prove that he signed them 
relying upon the representations, to overcome 
objection that it was not shown that the alleged 
fraud brought about the sale— Port Huron 
Mach. Co. v. Davis, Ia., 162 N. W. 228. 


96. Warranty.—Until buyers showed a 
compliance with terms of express warranty con- 
tract with seller of stallion, they could not plead 
either a partial or total failure of consideration 
a note.—Brooks v. Hickman, Ga., 91 S. E. 

















97. Telegraphs and Telephones—Notice.—A 
telegram: “Sterling Dosier, Colo. Texas. Tom 
Tucker’s baby died to-day. If any one can come 
send telegram. (Signed) Sam Corley”’—suf- 
ficiently put the telegraph company on inquiry 
which would have disclosed the relationship be- 
tween the parties——Western Union Telegraph 
Co. v. Tucker, Tex., 194 S. W..130. 

98. Repeated Message.—Under Act Cong. 
June 18, 1910, stipulation that telegraph com- 
pany transmitting interstate message shall not 
be liable for mistakes beyond sum received for 
sending it unless repeated at cost of half regular 
rate is valid, and recovery cannot exceed that 
amount.—Meadows v. Postal Telegraph & Cable 
Co., N. C., 91 S. BE. 1009. 

99. Vendor and Purchaser—Reservation of 
Lien.—A vendor's lien expressly reserved in a 
deed of conveyance is a lien by contract and not 
by implication, and has all the essential ele- 
ments of, and is equivalent to, a mortgage.— 
Beard v. Payne, Ind., 115 N. E. 783. 

100. Wilis—Contest.—A will, stating that “I 
have this day conveyed to my daughter * * * 
and it is my will that said conveyance shall 
be upheld,” held not a devise of such property 
and to afford no right of contesi to those re- 
ceiving their legal share in the estate.—In re 
Adkins’ Will, Ia., 162 N. W. 193. 











